STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

LI SSETTE EM LI A REYES and JUAN
CARLCS PRI ETO, as parents and
nat ural guardi ans of CAREN

PRI ETO, a mi nor,

Petitioners,

Case No. 01-2466N
FLORI DA Bl RTH RELATED

NEUROLOG CAL | NJURY

COVPENSATI ON ASSQOCI ATI ON,

Respondent .

)
)
)
)
)
)
)
VS. )
)
)
)
)
)
)
)

FI NAL ORDER

Pursuant to notice, the Division of Adm nistrative Hearings,
by Admi nistrative Law Judge WIlliamJ. Kendrick, held a final
hearing in the above-styled case on May 13, 2002, by video
tel econference, with sites in Tallahassee and M am , Florida.

APPEARANCES

For Petitioner: Barbara C. MCaul ey, Esquire
Post O fice Box 566272
Mam , Florida 33256-6272

For Respondent: B. Forest Ham Iton, Esquire
Post O fice Box 38454
Tal | ahassee, Florida 32315-8454

STATEMENT OF THE | SSUE

At issue in this proceeding is whether Caren Prieto, a

m nor, suffered an injury for which conpensation should be



awar ded under the Florida Birth-Related Neurol ogical Injury
Conpensati on Pl an.

PRELI M NARY STATEMENT

On June 22, 2001, Lissette Emlia Reyes and Juan Carl os
Prieto, as parents and natural guardians of Caren Prieto (Caren),
a mnor, filed a petition (claim with the Division of
Adm ni strative Hearings (DOAH) for conpensation under the Florida
Birt h-Rel at ed Neurol ogical Injury Conpensation Plan (Pl an).

DOAH served the Florida Birth-Rel ated Neurol ogical Injury
Conpensation Association (NICA) with a copy of the claimon
June 26, 2001. N CA reviewed the claimand on October 31, 2001,
gave notice that it had "determ ned that such claimis not a
"birth-related neurological injury’ within the nmeaning of Section
766. 302(2), Florida Statutes,” and requested that "an order [be
entered] setting a hearing in this cause on the issue of
conpensability.” Such a hearing was held on May 13, 2002.

At hearing, the parties stipulated to the factual matters
set forth in paragraphs 1 and 2 of the Findings of Fact.

Lissette Emlia Reyes testified on Petitioners' behalf, and
Petitioners' Exhibit 1 (the nedical records filed with DOAH on
June 22, 2001), was received into evidence. Respondent's Exhibit
1 (the deposition of Mchael Duchowny, M D.) and Respondent's

Exhibit 2 (the deposition of Donald WIllis, MD.), were received



into evidence. No other wi tnesses were called, and no further
exhibits were of fered.

The transcript of the hearing was filed June 13, 2002, and
the parties were accorded 10 days fromthat date to file proposed
final orders. Respondent elected to file such a proposal, and it
has been duly consi dered.

FI NDI NGS OF FACT

Fundanent al findi ngs

1. Petitioners, Lissette Emlia Reyes and Juan Carl os
Prieto, are the parents and natural guardi ans of Caren Prieto, a
m nor. Caren, also known as Karen, was born a live infant on
Novenber 18, 2000, at Hial eah Hospital, a hospital located in
Hi al eah, Florida, and her birth wei ght exceeded 2,500 grans.

2. The physician providing obstetrical services at Caren's
birth was Ranon Hechavarria, MD., who, at all tinmes materi al
hereto, was a "participating physician" in the Florida Birth-
Rel at ed Neurol ogi cal Injury Conpensation Plan, as defined by
Section 766.302(7), Florida Statutes.

Caren's birth

3. At or about 9:20 p.m, Novenber 18, 2000, Ms. Reyes
(wth an estimted date of delivery of Decenber 7, 2000, and the
fetus at 37 weeks gestation) presented to Hi aleah Hospital in
| abor. At the time, Ms. Reyes reported her nenbranes had

ruptured at 8:30 p.m, with clear fluid noted, and provided a



nmedi cal history that included two previous cesareans and
requested a repeat cesarean section.

4. Initial vaginal exam nation revealed the cervix at 4-5
centimeters dilation, effacenment at 60 percent, and the fetus at
station -3, wth clear ammiotic fluid observed. Uerine
contractions were noted at a frequency of 2-3 mnutes, and fetal
heart rate was reassuring at 125-145 beats per mnute, with
accel erati ons.

5. At 9:30 p.m, Dr. Hechavarria was notified of Ms. Reyes
status, and a repeat cesarean section was schedul ed for |ater
that evening. In the interim fetal heart rate continued to be
reassuring.?!

6. According to the records, Ms. Reyes was in the operating
at 11:30 p.m, anesthesia began at 11:40 p.m, surgery began at
11: 45 p.m, and Caren was delivered, without difficulty, at
11: 57 p. m

7. On delivery, Caren was bul b-suctioned, stimnulated and
accorded bl owby oxygen. Qherwi se no intervention was required.
Initial newborn assessnent noted no apparent abnormalities, and
Apgar scores were recorded as 9 at one mnute and 9 at five
m nut es.

8. The Apgar scores assigned to Caren are a nuneric
expression of the condition of a newborn infant, and reflect the

sum poi nts gai ned on assessnent of heart rate, respiratory



effort, nuscle tone, reflex irritability, and color, with each
category being assigned a score ranging fromthe | owest score of
0 through a maxi mum score of 2. As noted, at one mnute and five
m nutes, Caren's Apgar score totaled 9, with heart rate,
respiratory effort, nuscle tone, and reflex irritability being
graded at 2 each, and color being graded at 1. Such scores are
consi dered normal, and inconsistent with recent hypoxic insult or
trauna.

9. Followng the initial newborn assessnent, Caren was
transported to the newborn nursery, where she renmained until
approxi mately 7:25 a.m, Novenber 20, 2000, when she was
transferred to the neonatal intensive care unit (NICU) for septic
wor kup. At the tine, sonme fever was detected and a positive c-
reactive protein (CRP) test was returned, consistent with, but
not di agnostic of, the presence of an infectious process.? Bl ood
culture was ordered, and Caren was started on a regine of
antibiotics (Ampicillin and Gentanycin).

10. Following adm ssion to the neonatal intensive care
unit, Caren evidenced no distress until 7:05 a.m, Novenber 21,
2000, when "what appeared to be a mld trenmor . . . for about
five seconds" was noted. Thereafter, at 11:00 a.m, Caren was
noted to have a "jerking novenent [and] twitching of [right]
arm" and at 12:00 (noon), during the course of an

el ectroencephal ogram (EEG "twitching of [the right] |eg" was



noted. |In response, Caren was given a | oadi ng dose of
Phenobarbital, and a head ul trasound was ordered.
11. The results of the EEG were abnormal. | npression was:
ABNORMAL STUDY DUE TO THE PRESENCE OF
FREQUENT | NTERI CTAL EPI LEPTI FORM ACTI VI TY AS
VELL AS | NTERM TTENT BRI EF SEI ZURE ACTIVITY
THAT APPEARED PREDOM NANTLY ON THE
LEFT .
The head ultrasound was al so abnormal, and revealed a "left
intraventricular and right caudate henorrhage.”
12. At 5:30 p.m, Novenber 21, 2000, Caren was transferred
to Jackson Menorial Hospital (JMH) and renained at that facility

until discharged to her nother's care on January 3, 2001.

Caren' s subsequent devel opnent

13. On Septenber 4, 2001, following the filing of the
subject claim Caren was exanm ned by Dr. M chael Duchowny, a
physi ci an board-certified in pediatrics, neurology wth speci al
conpetence in child neurology, and clinical neurophysiol ogy.

Dr. Duchowny reported the results of his neurol ogy eval uation, as
well as the history he obtained fromthe parents, as follows:

HI STORY ACCORDI NG TO MR. AND MRS. PRI ETO

The not her began by explaining that Karen is
10 nonths ol d, but has a significant del ay.
She has just begun rolling over and is unable
to sit up on her own. She attends the
rehabilitation programat Jackson Menori al
Hospital here in Mam and receives physical

t herapy tw ce weekly.

Ms. Prieto indicated that Karen was "born
normal ". In the first week of |ife she was



noted to have evi dence of bul ging fontanelle
and hydrocephal us was di agnosed. A right
ventricul ar peroneal shunt was perforned and
it is still in place and functional. Her
head circunferences have been foll owed at
Jackson Menorial Hospital by Dr. Isidro
Lopez, Karen's pediatrician.

Karen experienced a flurry of seizures in the
first week of life. She was placed on
phenobarbitol and remains on 4 cc b.i.d. She
has had no further seizures.

Ms. Prieto has also noted that Karen's
"right eye turns in" and she feel[s] that her
"left armis weak". Her thunb was fisted in
t he past, but has opened up at this point.

Karen's vision and hearing are said to be
normal and her feeding has been quite stable.
She sl eeps through the night. There has been
no recent exposure to toxic or infectious
agents.

PHYSI CAL EXAM NATI ON today reveals an alert,
pl easant and socially responsive 10-nonth-old
infant who sits on her nother's lap. The
skin is warmand noist. There is a right
asynmetry with the right eye appearing
smaller than the left. There are no other
dysnor phic features and no evi dence of

dysr aphi sm The right VP shunt is pal pated
and appears normal. Her head circunference
measures 40.6 cm and the anterior and
posterior fontanelles are both patient and
flat. The neck is supple w thout nasses,

t hyronegal y or adenopat hy and the

cardi ovascul ar, respiratory and abdom na
exam nations are nornmal. There are no

neur ocut aneous sti gmat a.

NEURCLOG CAL EXAM NATI ON reveal s evi dence of
a child with significant notor delay. Karen
can roll over in both directions, but clearly
| acks the ability to sit on her own. She has



14.

expr essed

general i zed hypotonia with bil ateral
hyperrefl exi a and extensor plantar responses
Her head control is poor. The tonic neck
response is present and not obligate in both
directions. Moo response is absent. There
is no force grasping or sucking responses and
| saw no evidence of fisting of the thunbs.
There are no adventitious novenents, foca
weakness or atrophy. At the sane tine, Karen
does have an asymetry of novenent where by
she noves the right armnore than the left.
There is full range of novenent on the |eft
however. The cranial nerves exam nation
reveals no visual fields to confrontation
testing. There is an alternating isotropia,
nore promnent on the right. Pupils are 3 mm
and briskly reactive to direct and
conceptual ly presented light. There are no
funduscopi ¢ abnornmalities. Sensory
examnation is intact to wi thdrawal of all
extremties to touch. The neurovascul ar

exam nation is unremarkable. Karen has no[ ]
evi dence of sitting balance and has poor head
control.

I n SUVMARY, Karen's neurol ogic exam nation is
significant for marked notor devel opnent al
delay with an asymmetry of novenent. She
addi tional |y has hydrocephal us which is
stabl e and has an alternating isotropia which
is being foll owed by Ophthal nol ogy. Her
seizures are no longer a clinical problemand
| suspect that her nedications will be
withdrawn in the near term An EEG woul d be
appropri at e.

As for Caren's nmental devel opnment, Dr. Duchowny
his views as foll ows:

. It is very hard to assess her nental
devel opnment at age 10 nont hs.

You know, | think that her nenta
devel opnment is difficult to assess, but |
didn't find evidence of a severe nental



inmpairment in that she was aware and socially
responsi ve.

15. Here, the only proof of record regarding Caren's nent al
devel opnment are the observations and opi ni ons expressed by
Dr. Duchowny. Consequently, while it nmay be fairly resolved that
Caren has suffered a significant or substantial notor inpairnent,
there is no proof of record to support a conclusion that she is
substantially nmental ly inpaired.

The cause and timng of Caren's neurol ogic insult

16. To address the issue of whether Caren's inpairnents
were associated with an "injury to the brain or spinal cord .
caused by oxygen deprivation or nechanical injury occurring in
the course of |abor, delivery, or resuscitation in the imedi ate
post -delivery period in a hospital,” as required for coverage
under the Plan, Petitioners offered sel ected nmedical records
relating to Caren's birth and subsequent devel opnent, and
Respondent offered the deposition testinony of Dr. Duchowny,
whose qual ifications were previously noted, and the deposition
testinmony of Dr. Donald WIlis, a physician board-certified in
obstetrics and gynecol ogy, as well as nmaternal-fetal medicine.

17. As for the cause and timng of Caren's inpairnments, it
was Dr. Duchowny's opinion, based on the results of his
neur ol ogi ¢ exam nati on and review of the nedical records, that

Caren's inpairnents were caused by the intercranial henorrhage



she suffered after birth, and are not related to the birth

process.

foll ows:

More particularly, Dr. Duchowny expressed his views,

Q Didyou formany opinions as to the
eti ol ogy of her physical and nental
i npai rnment ?

A. Yes, | did. | thought that her
impairnment[s] were due to the intercrania
henor rhage, the hydrocephal us that she
devel oped after birth.

Q Did you forman opinion -- you indicated
after birth. D d you have a nore specific
indication of the timng of the hydrocephal us
and the henorrhage? Indication as to tine.

A. Review of the records suggest that the
henmorrhage probably occurred on the third day
of life.

Q What in the nedical records indicated to
you that it was the third day in life?

A.  Her post-natal course was essentially
unconplicated until the third day of life
when she devel oped seizures. At that tineg,
an ultrasound reveal ed the evidence of
henorrhage and she had a | eft
intraventricul ar henorrhage and al so a
henmorrhage on the right side as well.

This was, froma timng standpoint
suggest[s] to nme that that was when -- the
sei zures woul d suggest to nme that was the
timng of the henorrhage, since there had
been no abnormalities prior to that tine.

Q In your review of the nedical records,
did you specifically ook at the records
pertaining to Karen's birth itself?

A. Yes, | did. Yes.

10
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Q And what were your opinions as to her
del i very course?

A. | thought there was no problen{ ] that |
coul d detect either during labor[,] delivery
and even in the i medi ate post-natal period.
Things actually were quite stable.

And | don't think that there is any
i ndi cation fromthe nedical records that she
had any serious probl em ongoing at that
poi nt .

Q What is your opinion as to Karen's
condition, her prognosis and their

rel ationship to your understandi ng of the
NIl CA statute as far as whether or not they
were birth-related injuries?

A . . . | think that the timng of the
acquisition of her neurological inpairment is
nost constant with events after birth. And
that the intra partum period, during |abor
and delivery were, in fact, not relevant to
Karen's neurol ogi c probl ens.

Q . . . [If there were an injury during
| abor and delivery], how would you expect
that to manifest itself . . . [at birth]?
* * *
A. | think there would be evidence that the

newbor n had sustained sonme injury and that
woul d i nclude itenms such as depressed Apgar
scores, absence of respiration requiring

i ntubation, inmediate seizures. Evidence of

system ¢ damage such as cardiac, liver or
ki dney damage, shock, dissimlar
i ntravascul ar coagul ation, | think would be

sonme of the things that I would | ook for to
i ndicate that there had been a significant
probl em duri ng | abor and delivery.

11



Q And in your review of the nedica

records, did you find any of the things that

you have just nentioned?

A No. No, | didn't.
As for Dr. WIlis, he was al so of the opinion that the nedical
records reveal ed no evidence of oxygen deprivation or other
trauma associated with Caren's birth.

18. The nedical records, as well as the testinony of the
physi ci ans and Ms. Reyes, have been carefully considered. So
considered, it nust be concluded that the proof failed to
denonstrate, nore likely than not, that any inpairnment Caren
suffers was occasioned by an injury to the brain or spinal cord
caused by oxygen deprivation or nechanical injury occurring in
the course of labor, delivery, or resuscitation in the i medi ate

post - del i very peri od.

CONCLUSI ONS OF LAW

19. The Division of Admi nistrative Hearings has
jurisdiction over the parties to, and the subject matter of,
t hese proceedings. Section 766.301, et seq., Florida Statutes.

20. The Florida Birth-Rel ated Neurol ogical Injury
Conpensation Pl an was established by the Legislature "for the
pur pose of providing conpensation, irrespective of fault, for
birth-related neurological injury clains" relating to births
occurring on or after January 1, 1989. Section 766.303(1),

Fl ori da St at ut es.

12



21. The injured "infant, his personal representative,
parents, dependents, and next of kin," nmay seek conpensation
under the Plan by filing a claimfor conpensation with the
Division of Adm nistrative Hearings. Sections 766.302(3),

766. 303(2), 766.305(1), and 766.313, Florida Statutes. The
Florida Birth-Rel ated Neurol ogical Injury Conpensation

Associ ation, which adm nisters the Plan, has "45 days fromthe
date of service of a conplete claim. . . in whichto file a
response to the petition and to submt relevant witten
information relating to the issue of whether the injury is a
birth-rel ated neurological injury.” Section 766.305(3), Florida
St at ut es.

22. If NICA determines that the injury alleged in a claim
is a conpensable birth-related neurological injury, it may award
conpensation to the claimnt, provided that the award i s approved
by the administrative |law judge to whomthe claimhas been
assigned. Section 766.305(6), Florida Statutes. [If, on the
ot her hand, NI CA disputes the claim as it has in the instant
case, the dispute nust be resolved by the assigned adm nistrative
| aw judge in accordance with the provisions of Chapter 120,
Florida Statutes. Sections 766.304, 766.307, 766.309, and

766.31, Florida Statutes.

13



23. In discharging this responsibility, the adm nistrative
| aw j udge nmust nmeke the follow ng determ nati on based upon the
avai |l abl e evi dence:

(a) Wiether the injury claimed is a birth-
rel ated neurological injury. If the claimnt
has denonstrated, to the satisfaction of the
adm ni strative |aw judge, that the infant has
sustained a brain or spinal cord injury
caused by oxygen deprivation or mechani cal
injury and that the infant was thereby
rendered permanently and substantially
mentally and physically inpaired, a
rebuttabl e presunption shall arise that the
injury is a birth-rel ated neurol ogical injury
as defined in s. 766.303(2).

(b) Whether obstetrical services were

delivered by a participating physician in the

course of labor, delivery, or resuscitation

in the imedi ate post-delivery period in a

hospital; or by a certified nurse mdwife in

a teaching hospital supervised by a

participating physician in the course of

| abor, delivery, or resuscitation in the

i mredi ate post-delivery period in a hospital.
Section 766.309(1), Florida Statutes. An award nmay be sustai ned
only if the admnistrative |aw judge concludes that the "infant
has sustained a birth-related neurol ogical injury and that
obstetrical services were delivered by a participating physician
at birth." Section 766.31(1), Florida Statutes.

24. Pertinent to this case, "birth-rel ated neurol ogi ca

injury"” is defined by Section 766.302(2), Florida Statutes, to

mean:

injury to the brain or spinal cord of a
live infant weighing at | east 2,500 grans at

14



birth caused by oxygen deprivation or
mechani cal injury occurring in the course of
| abor, delivery, or resuscitation in the

i mredi ate post-delivery period in a hospital,
whi ch renders the infant permanently and
substantially nmentally and physically
inmpaired. This definition shall apply to
live births only and shall not include
disability or death caused by genetic or
congeni tal abnormality.

25. As the claimants, the burden rested on Petitioners to
denonstrate entitlenent to conpensation. Section 766.309(1)(a),

Florida Statutes. See also Balino v. Departnent of Health and

Rehabi litative Services, 348 So. 2d 349, 350 (Fla. 1st DCA 1977),

("[T] he burden of proof, apart fromstatute, is on the party
asserting the affirmative i ssue before an admnistrative
tribunal.")

26. Here, the proof failed to support the conclusion that,
nmore likely than not, Caren suffered an injury to the brain or
spinal cord caused by oxygen deprivation or mechanical injury
occurring in the course of |abor, delivery, or resuscitation in
the i mredi ate post-delivery period in the hospital, or that any
injury she did receive rendered her permanently and substantially
mental |y and physically inpaired. Consequently, the record
devel oped in this case failed to denonstrate that Caren suffered
a "birth-related neurological injury,”™ within the meani ng of
Section 766.302(2), Florida Statutes, and the subject claimis

not conpensabl e under the Plan. Sections 766.302(2), 766.309(1),

15



and 766.31(1), Florida Statutes. See also Florida Birth-Rel ated

Neur ol ogi cal I njury Conpensati on Association v. Florida Division

of Adm nistrative Hearings, 686 So. 2d 1349 (Fla. 1997), and Nagy

v. Florida Birth-Rel ated Neurol ogi cal Injury Conpensati on

Associ ation, 813 So. 2d 155 (Fla. 4th DCA 2002).

27. \Were, as here, the admnistrative | aw judge determ nes

that ". . . the injury alleged is not a birth-rel ated
neurological injury . . . he [is required to] enter an order [to
such effect] and . . . cause a copy of such order to be sent

i mrediately to the parties by registered or certified mail."
Section 766.309(2), Florida Statutes. Such an order constitutes
final agency action subject to appellate court review. Section
766.311(1), Florida Statutes.

CONCLUSI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

ORDERED t hat the petition for conpensation filed by
Lissette Emlia Reyes and Carlos Prieto, as parents and natural
guardi ans of Caren Prieto, a mnor, be and the sane is hereby

denied with prejudice.
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DONE AND ORDERED this 10th day of July, 2002, in

Tal | ahassee, Leon County, Fl orida.

W LLI AM J. KENDRI CK

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Bui |l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwv. doah. state. fl. us

Filed with the Cerk of the
Di vision of Admi nistrative Hearings
this 10th day of July, 2002.

ENDNOTES

1/ There is only one incident of decreased fetal heart rate
noted in the nedical records, and that occurred at 10:50 p.m,
when a vari abl e decel eration was noted to 85 beats per m nute,
with a quick recovery to baseline. Such an isolated incident is
not consistent with fetal distress, and does not detract fromthe
conclusion that fetal heart rate continued to be reassuring
during | abor. (Respondents' Exhibit 2, at pages 25 and 26).

2. CRP testing is a basic screening test for infection but,
since a positive result is consistent with an inflammation of
i nfectious or noninfectious origin, it is not diagnostic. Here,

Sepsi s was al ways suspected, but not confirned. |If confirned,
Sepsis m ght offer a reasonabl e expl anation for the henorrhage
Caren suffered. (Dorland' s Illustrated Medical Dictionary,

Twenty-si xth Edition (1985); Respondent's Exhibit 1, at pages 14,
15, and 17; and Respondent's Exhibit 2, at pages 8 and 9).
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COPI ES FURNI SHED:.
(By certified mail)

Lynn Larson, Executive Director
Fl orida Birth-Rel ated Neurol ogi cal

I njury Conpensation Associ ation
1435 Pi ednont Drive, East, Suite 101
Post O fice Box 14567
Tal | ahassee, Florida 32312

B. Forest Hamilton, Esquire
Post Offi ce Box 38454
Tal | ahassee, Florida 32315-8454

Barbara C. McCaul ey, Esquire
Post O fice Box 566272
Mam , Florida 33256-6272

Ranon Hechavarria, M D.
Medi cal Arts Buil ding

1190 Northwest 95th Street
Mam , Florida 33150-2063

Hi al eah Hospit al
651 East 27th Street
Hi al eah, Florida 33013-3637

Ms. Charl ene WI | oughby

Agency for Health Care Adm nistration
Consuner Services Unit

Post O fice Box 14000

Tal | ahassee, Florida 32308

Mar k Casteel, General Counsel
Departnment of | nsurance

The Capitol, Lower Level 26

Tal | ahassee, Florida 32399-0300
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NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this final order is entitled
to judicial review pursuant to Sections 120.68 and 766. 311,
Florida Statutes. Review proceedings are governed by the Florida
Rul es of Appellate Procedure. Such proceedi ngs are commenced by
filing one copy of a Notice of Appeal with the Agency Clerk of the
Di vision of Adm nistrative Hearings and a second copy, acconpani ed
by filing fees prescribed by law, with the appropriate District
Court of Appeal. See Section 120.68(2), Florida Statutes, and

Fl orida Birth-Rel ated Neurol ogical |Injury Conpensati on Associ ation
v. Carreras, 598 So. 2d 299 (Fla. 1st DCA 1992). The Notice of
Appeal nust be filed within 30 days of rendition of the order to
be revi ewed.
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